
STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  9 ,  7979

Francis D. McDonough
RD l f  1,  Peter Road
Brewster ,  NY 10509

Dear Mr. McDonough:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, aoy proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi}  Pract ice laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from
the dat.e of this not ice.

Inquir ies concerning the computation of tax due or refund al lowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Sincere ly ,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive

Taxing Bureau' s Representat ive



STATE OI'NEW YORK
STATE TAX COMMISSION

In the Matter

Francis

of the Pet i t ion

o f

D. McDonough

of a Def ic iency or a Revision

or a Refund of

the Tax Law

AFFIDAVIT OF MAIIING

for Redeterminat ion

of a Determinat ion

Personal Income Tax

under Art ic le 22 of

fo r  the  Year  1967.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that.  he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

9th day of October,  1979, he served the within not ice of Decision by cert i f ied

mai l  upon Francis D. McDonough, the pet i t ioner in Lhe within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid vJrapper addressed as

f o l l o w s :

Francis D. McDonough
RD #1, Peter Road
Brewster,  NY 10509

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wr?pper

pet i t ioner .

Sworn to before me this

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the lasL known address of the



STATE OF NEId YORK
STATE TAX COMMISSION

In the MaLter

Franc is

for Redeterminat ion of a

of a Determinat ion or a

Personal Income Tax

under Art ic le 22 of the

for the Year 1967.

the Pet i t ion

D. McDonough

o f

o f

AFFIDAVIT OF MAITING

Deficiency or

Refund of

Tax Law

a Revision

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

9th day of 0ctober,  7gig, he served the within not ice of Decision by cert i f ied

mai l  upon Francis D. McDonough, the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Francis D. McDonough
RD +1, Peter Road
Brewster ,  NY 10509

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wr

pet i t ioner .

Sworn to before me this

9 th  day  o f  0c tober ,  1979.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

(



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

FMNCIS D. McD0NOUGH

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the Year
7967 .

DECISION

Pet i t ioner ,  F ranc is  D.  McDonough,  R.D.  l /1 ,  Peter  Road,  Brewster ,  New York

10509, f i led a pet i t . ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax law for the year 1967 (Fi le

N o .  1 3 3 0 0 ) .

A  smal l  c la ims hear ing  was he ld  be fore  l { i l l i am Va lcarce l ,  Hear ing  Of f i cer ,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  December  13 ,  !978 a t  1 :15  P.M.  Pet i t ioner  appeared pro  se .  The

Income Tax  Bureau appeared by  Peter  Cro t ty ,  Esq.  (Samuel  Freund,  Esq. ,  o f

c o u n s e l ) .

ISSUE

Whether pet i t ioner was

account for and pay over New

I n c .  d u r i n g  L 9 6 7 .

a responsible person required

York State withholding taxes

col lect,  t ruthful ly

Mi l l s t ream Motors ,

over to the New

from i ts  employees

to

o f

FINDINGS OF FACT

1.  Mi l l s t ream Motors ,  Inc .  ( "Mi l l s t ream")

York State Income Tax Bureau, $428.90 in income

during 7967.

fa i led to pay

taxes wi thheld

2. 0n November 25, 7974, the Income Tax Bureau issued

ciency against pet i t ioner,  Francis D. McDonough, i rnposing

a

a

Not ice  o f  Def i -

penalty under



- 2 -

sect ion 095(g) of the Tax Law, This was done on the grounds that pet i t ioner

was a person who was required to col lect,  t ruthful ly account for and pay over

personal income taxes withheld by Mi l lstream Motors, Inc. f rom i ts employees.

3. Pet i t ioner was a f i f ty percent shareholder and vice-president of

Mi l lstream, a corporat ion organized under the laws of New York State and

conduct i-ng business in New York as an automobi le dealer.

4. During the early part  of  L967, the president of Mi l lstream (who was

also a f i f ty percent shareholder) became i l I  and lef t  pet i t ioner in charge of

the operat ional and managerial  funct ions of Mi l lstream. Pet i t ioner contended

that the president kept and exercised his authori ty over the f inancial  funct i -ohs

of the corporat ion, and that he frequent ly decided which bi l ls were to be paid

f i r s t .

5.  Pet i t ioner signed corporate checks and was alvare of the corporat ion's

f inancial  problems. Due to the lack of avai lable funds, pet i t ioner had to pay

al l  salar ies on a net basis,  without sett ing aside payrol l  Laxes which were

withheld. Pet i t ioner was aware of the l iabi l i ty for New York State income

taxes withheld from Mil lstream's employees and that said taxes were not paid.

6. Pet i t ioner contended that the f inancial  funct ions of the corporat ion

were the sole responsibi l i ty of  the president and that he, pet i t ioner,  had no

vo ice  in  such mat te rs .

CONCLUSIONS OF LAW

A. That pet i t ioner,  Francis D. McDonough, was a person required to

col lect,  t ruthful ly account for and pay over New York State personal income

Laxes w i thhe ld  by  Mi l l s t ream Motors ,  Inc .  o f  $428.90 ,  and tha t  he  w i l l fu l l y

fai led to do so, within the meaning of subsect ions (g) and (n) of sect ion 685

of the Tax law. Accordingly,  pet i t ioner is subject to a penalty equal to said

sum under subsect ion (g) of sect ion 685 of the Tax law.
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B.  That  the pet i t ion of  Francis  D.

Def ic iency issued on November 25,  7974 is

DATED: Albany, New York

ocT I 879

McDonough is denied and

sus ta ined.

STATE TAX COMI'IISSION

the Notice of

COMMISSIONER

COMMISSIONER


